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ruriough Programs for Us Employees
- clever solutions or tricky traps?
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In what promises to become a disturbing trend,
some US employers are implementing cost-saving
personnel policies that may have severe adverse (and
completely unintended) financial consequences. With
the economy slowing, employers are forced to consider
reducing personnel costs to offset reduced revenue.
Some employers are resorting to layoffs. Indeed, calls
from those seeking counsel in unemployment and
wrongful termination cases have picked up significantly
over the past several months. Nonetheless, many
employers are hesitant to terminate employees, for
multiple reasons. First, aside from the potentially high
litigation costs, employers invest a great deal of time
and money training personnel, Termination can be
costly. Second, many employers are reluctant to
terminate employees in these difficult economic times
out of a sense of loyalty. Whatever the reason, a growing
trend seems to be to bypass layoffs in favor of what are
commonly referred to in the United States as employee
furlough programs.

Generally, under a furlough program, employers require
employees to take a period of leave without pay. The
employer saves personnel costs without needing to
terminate employment. However, many employers find
it difficult to operate their businesses with long
employee absences. At the same time, many employees
find it difficult to manage without income for long
periods of time. As a solution, many employers permit
or require employees to take intermittent furlough days
— often in increments of less than a week. Employers
with these programs may be most at risk of falling foul
of the law.

POTENTIAL IMPACT OF FURLOUGH PROGRAMS
Employers Failing the Salary Basis Test

Under the Fair Labor Standards Act (FLSA), US employers
must generally pay employees 1.5 times their base rate
of pay for any hours worked over 40 in a work week.
These overtime-eligible employees are referred to as
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“non-exempt.” Without a contract to the contrary,
employers may lawfully reduce the hours and pay for
non-exempt employees. The FLSA does not generally
prohibit an employer from imposing a non-paid
furlough program on hourly employees.

As most employers are aware, one common exception
to the overtime requirement applies to employees who
are properly classified as “"exempt.” Merely classifying
an employee as “exempt,” however, is not enough. A
multi-factor analysis is required to determine if a worker
is properly classified as “exempt.” One such factor is
whether the employee is paid on a salary basis. An
employee is paid on a “salary basis” if he/she
regularly receives a predetermined amount constituting
all or part of his/her compensation at the end of each
pay period — a weekly, or less frequent, basis — and
which is not subject to reduction because of variations
in the quality or quantity of the work performed.
Subject to certain exceptions,” an exempt employee

* For example, deductions may be made for partial week
absences of one or more full days occasioned by
sickness or disabililty, but only if the deduction is made in
accordance with a bona fide plan, policy, or practice of
providing compensation for loss of salary occasioned by
such sickness or disability. Similarly, deductions may be
made for penalties imposed in good faith for infractions of
safety rules of major significance. In addition, deductions
may be made for disciplinary suspensions of cne or more
full days imposed in good faith for infractions of workplace
conduct rules. However, there are many nuances to such
deductions. Employers with such plans, policies, or
practices should proceed with extreme caution. If
employers wish to take advantage of exceptions, a good
starting place is to consult with legal counsel cencerning
the employer’s policies.
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must receive the full salary for any week in which he/she
performs any work without regard to the number of
days or hours worked. At the same time, exempt
employees need not be paid for any work week in which
they perform no work. Thus, unpaid furloughs of one or
more weeks are generally lawful,

However, many private employers misstep (with
potentially severe consequences) by imposing unpaid
furlough programs of less than one week on exempt
employees. Again, an exempt employee must receive
the full salary for any work week, regardless of a
decrease in the quality or quantity of the work
performed. This is borne out by the regulations, which
provide that an employee is not paid on a salary basis if
deductions from his/her predetermined compensation
are made for absences occasioned by the employer or
by the operating requirements of the business. If the
employee is ready, willing and able to work, deductions
may not be made for time when work is not available. A
deduction in salary not authorized by FLSA regulations
destroys the salary basis and may strip the employee of
the exempt status.

The deductions from pay that are authorized by the FLSA
most likely cannot be read to encompass unpaid
furlough programs of less than one week. For example,
a deduction from pay may be made when an exempt
employee is voluntarily absent from work for one or
more full days for personal reasons, other than sickness
or disability. An employee’s exempt status will not be
affected if deductions are made from the salary for two
full-day absences — taken voluntarily — to handle
personal affairs.

An employer, however, cannot simply call a partial-week
furlough program voluntary and expect it to survive
judicial scrutiny. On January 15, 2009, the Wage and
Hour Division of the U.S. Department of Labor
explained that voluntary time off, such as would he used
for an unpaid furlough, must be “completely voluntary.”
In other words, it can not be occasioned by the
employer or by the operating requirements of the
business. Thus, it appears to be the Department of
Labor’s position that a partial week leave program that
is not “completely voluntary” may render it unlawful. As
observed in the Department of Labor’s letter, there is a
significant difference between an exempt employee
taking a day off without pay for purely personal reasons
and an employee who makes the most out of a
mandatory partial week furlough program by choosing
to do personal business on the least inconvenient day or
days.

Additionally, some employers may be tempted to avoid
the complexities discussed in this article by simply
calling a program something other than a furlough.
However, the employer cannot exalt form over
substance. Indeed, the statutes and regulations do not
specifically address “furloughs.” Simply put, if a pay
deduction program for exempt employees is developed
primarily for business reasons, employers will face a
high probability of a thorny FLSA issue arising.

Consequences of Failing the Salary Basis Test

The hallmark of an exempt employee is the ability
to receive a predetermined salary for each week in
which the employee performed any work. The FLSA is

designed to protect the exempt employee from
deviations in that salary. Trouble lies ahead for an
employer who makes an unauthorized deduction, or
multiple deductions, from the predetermined salary of
an exempt employee.

Under the FLSA regulations, the employer will:

“ . lose the exemption if the facts demonstrate
that the employer did not intend to pay
employees on a salary basis."!

Actual practices of making improper deductions (as
in the case of improperly designed and implemented
furlough programs) may establish that intent. Some
of the factors listed in the regulation to consider
when determining whether an employer has an actual
practice of making improper deductions include the
following:

— the number of improper deductions, particularly as
compared with the number of employee infractions
warranting discipline;

— the time period during which the employer made
improper deductions;

— the number and geographic location of employees
whose salaries were improperly reduced;

— the number and geographic location of managers
responsible for taking the improper deductions;
and

— whether the employer has a clearly communicated
policy permitting or prohibiting improper
deductions.

What may constitute an actual practice may be
seen more clearly when juxtaposed with an event
that the Secretary of Labor has stated will not cause
a loss of exemption: isolated or inadvertent deductions.
Thus, the exemption may be lost in the face of frequent
and widespread impermissible deductions, particularly
when not confined to only a few locations, that cannot
generally be explained by temporary phenomena
like miscalculations or computer payroll problems.
Such a practice may demonstrate that the employer
did not intend to pay exempt employees a
predetermined and fixed amount regardless of the
hours and days worked. The FLSA is designed to prevent
such a practice.

Employers who gamble with a narrow interpretation of
“actual practice” risk expensive litigation. In an
unpublished order, not presently available through
common online legal research platforms, dated
October 7, 2008, the U.S. District Court for the
District of Delaware rejected a recommendation from
the magistrate that dismissed a complaint alleging an
actual practice of making improper deductions. In sum,
focusing on the differing periods in which non-payment
occurred for different employees, the magistrate judge
found no basis for the existence of an actual practice of
making improper deductions. The District Court
disagreed on the basis that an “actual practice” is a
broad enough term to encompass similarly situated
employees. Thus, the case was permitted to continue to
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discovery.” This case stands as an example of how even
human resource professionals who base their practices
on legal research can be led astray in this tricky area of
the law.

When actual practices of making improper deductions
exist, an employer loses the exemption as to the
employee for whom improper deductions were made,
but that is not the worst of it. Employees in the same
job classification working for the same managers
responsible for the actual improper deductions will also
be converted from exempt to non-exempt, during “the
time period in which the improper deductions were
made.” As a result, each exempt employee who worked
for the responsible manager during the time period in
which deductions were made may be entitled to
overtime pay — time and a half for every hour worked
over 40 during a work week. Potentially, this opens an
employer up to hundreds of overtime claims brought by
exempt employees, who are generally expected to work
substantially more than 40 hours in any given week. For
the employee, it represents an opportunity to be made
whole by an employer who may have attempted to
circumvent the salary basis test. In the Department of
Labor's view, this approach avoids a windfall to
employees who have not even arguably been harmed by
a “policy” that a manager has never applied and may
never intend to apply, but conversely recognizes that
some employees may reasonably believe that they
would be subject to the same types of impermissible
deductions made from the pay of similarly situated
employees.

In addition, the Department of Labor has clearly stated
its position that exempt status may be lost even for

employees who never suffered an actual deduction.
Essentially, the Department reasons that:

“lan] exempt employee who has not suffered an
actual deduction nonetheless may be harmed by
an employer docking the pay of a similarly
situated co-worker,"?

That same employee in the same job classification
working for the same manager responsible for making
improper deductions may choose to forego an
important life event in the face of a pay reduction. The
Department sees that exempt employee, who may
reasonably believe that his/her salary will be reduced, as
suffering equal harm under the manager's improper
practices. Litigation is expensive enough when the law
is clear, but on these matters, the law is often murky.
Many questions loom that may significantly impact the
damages an employer could face if a furlough program
is challenged. For example, reasonable minds may
disagree about how to determine the “time period in
which the improper deductions were made.” Some may
argue that the time period includes only the specific pay
periods in which improper deductions in fact were
made. Others may argue that pa¥ periods between
improper deductions are included.” In addition, some
may argue that “the same job classification” refers to
only those employees with the same title. Others may
argue that the term includes those who are similarly
situated.t Similarly, some may argue for a narrow
application of the phrase “the same managers
responsible”. Others may argue for a broad application,
which can be particularly disconcerting for a large
company that institutes a far-reaching furlough program
at the highest leadership level. In any event, employers
will need to pay for the briefing and arguing of complex
issues. Ultimate liability may include time and a half
base rate of pay for hours worked over 40 in a work
week for all qualifying employees. In most cases, the
monetary damages will be doubled. To add insult to
injury, employers typically will be charged the attorneys’
fees incurred by the plaintiff(s) in bringing the suit.

SOLUTIONS FOR EMPLOYERS

Furlough Programs for Those Who Want Them
Employers who do not yet have furlough programs, but
who want to reduce payroll costs without resorting to
termination, have options within the pay-withholding
form of furlough. Rather than reducing salaries only on
furlough periods, a similar, safer approach is to reduce
salaries (for legitimate, non-discriminatory reasons) on a

|7* the pre-tial phase in a US lawsuit in which each party
through the rules of civil procedure can request
documents and other evidence from other parties or can
compel the production of evidence by using subpoenas or
through other discovery devices

T The Sixth Circuit upheld a ruling in which a loss of exempt
status was applied in non-consecutive pay periods (but
not those in between) in which improper deductions were
made,

1 The Sixth Circuit has found that a policy broadly applying
to "senior management” may result in loss of status
"during the time period” for every senior manager.




more permanent basis. Although exempt employees
would be paid the new, lower salary for the furlough
periods, this program nonetheless embodies the spirit
of a furlough program. Such a program spreads the
financial impact over time, but most likely would have
the same impact at the end of a year.

All employers, particularly those who have not yet made
improper pay deductions, may protect themselves from
future potential liability by adopting a written policy
that prohibits improper pay deductions and includes a
complaint mechanism regarding how the employees
may object to improper deductions, such as reporting
the improper deduction to a manager or to an employee
responsible for payroll (“Safe Harbor provision”). Such a
policy is most effective for limiting liability when
provided to employees at the time of hire, published in
an employee handbook, or published on an employer’s
intranet.

Points when Considering Partial-Week Furloughs
Employers who have furlough programs under which no
deductions have yet been made should carefully analyze
these and move promptly to make revisions if necessary
(e.g., if they include partial-week deductions). There is
room for intelligent disagreement about whether such
employers are in violation of the FLSA already,
notwithstanding the fact that no deduction has yet been
made. According to the Sixth Circuit, since August 23,
2004, exempt status is not lost where there is a
deduction policy that has not been applied or has been
applied only once. Other courts disagree. According to
the Torres Court, a policy that effectively communicates
that impermissible deductions will be made in specified
circumstances “would be sufficient, by itself ... "

The bulk of the debate involves whether the salary basis
test will fail where an employer does not actually make
an improper deduction (even where a policy to make
such a deduction exists) but the probability creates a
“significant likelihood” of such deduction. Those courts
that reject the loss of exemption in such cases
frequently cite the fact that the Department of Labor
deliberately retreated from Auer when adopting the
2004 amendments to the controlling regulations.
Specifically, one court relied on the following:

“The ‘significant likelihood' test is not found
in the FLSA itself or anywhere in the existing
Part 541 regulations. Moreover, nothing in Auer
prohibits the Department from making changes
to the salary basis regulations after appropriate
notice and comment rulemaking."®

However, there is room for debate as to whether the
Department of Labor regulations are not controlling and

cases certainly continue to apply Auer in determining
whether an employer lacks the intent to pay allegedly
exempt employees on a salary basis.

Regardless of the merits of one perspective over
another, it cannot be reasonably disputed that it is
unadvisable for an employer to adopt a policy that
would violate the law if put into effect. Indeed, the
dominant rationale for adopting a furlough program is
that it will be used to address a serious issue for
employers — the need to reduce personnel expenses.

Partial-Week Furlough Programs In Action
Employers who have furlough programs under which
deductions have already been made are the most at risk
for expensive litigation. Although it is questionable how
much retroactive damage control can be done in those
cases where improper deductions have already been
made, employers can at least reverse directions and
benefit prospectively from a “safe harbor,” which is
similar in operation to the safe harbor provided in the
sexual harassment context. Specifically, such employers
should immediately adopt (and clearly communicate) a
policy as described earlier in this article. Even though it
might seem to erode the perceived good an employer
may have already achieved by initiating a furlough
program (i.e., saving money through reduced personnel
expenses), such employers should also immediately
reimburse employees for any improper deductions
already made. Employers have time to investigate
whether reimbursement is appropriate. Specifically, the
Department of Labor has stated that “reimbursement
does not have to be made immediately upon the
discovery that an improper deduction was made.”
However, because delaying reimbursement increases
the risk of litigation, employers should consider
reimbursing employees as soon as practicable. [n such
cases, an employer will not lose the exemption for any
employees unless the employer willfully violates the
policy by continuing to make improper deductions after
receiving employee complaints. Employers who heed
this recommendation should be able to retain exempt
status of all employees under a manager even if a
manager subsequently engages in an actual practice
(potential non-isolated and non-inadvertent incidents
notwithstanding) of making improper deductions. Given
the possible ramifications of a loss of exemption, this
solution is well worth the effort.

CONCLUSION

Laws impacting furlough programs are nuanced. Each
case turns on its own facts, and each fact matters. With
the proper guidance, employers should be able to
navigate the tricky traps of the FLSA and to come up
with clever solutions to even the toughest personnel
challenges. Q

References
! 29 C.FR. §5641.603(a) (2004).
2 29 C.FR. §541.603(b) (2004).

5 Auerv. Robbins, 519 U.S. 452, 461 (1997).

Defining and Delimiting the Exemptions for Executive, Administrative, Professional, Outside Sales and Computer Employees,
B9 Fed. Reg. 22, 122, 22, 180 (April 23, 2004) (codified at 29 C.ER. pt. 541).
4 Tores v, Gristede’s Operating Corp., 2008 WL 4054417, *6 n. 12 (S.D. N.Y).

6 Baden-Winterwood v. Life Time Fitness, Inc., 566 F.3d 618 (6th Cir. 2009) (quoting 69 Fed. Reg. af 22, 180).




