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The Dangers in Managing Medical Leave

By Timothy Holly, Esq., Conolly Bove Hodge & Hutz LLP

Effective January 16, 2009, new Family
Medical Leave Act (FMLA) regulations
narrowed the group of employees that likely
would qualify for benefits. At the same time,
effective January 1, 2009, the Americans
with Disabilities Act (ADA)—through the
ADA Amendments Act of 2008 (ADAAA)—
broadened the group of employees that may
have a right to certain protection. In certain
circumstances, the developments discussed
below could simultaneously narrow and
expand employers’ potential legal liability

in the area of medical leave, adding to the
already murky waters of FMLA/ADA overlap.
An understanding of these changes is key

to navigating these waters successfully.

NARROWING OF FMLA

As always, the FMLA applies to employers having
50 or more employees, assuming other qualifying
requirements also are met. New requirements restrict
FMLA coverage to employees who obtain specified
health care information regarding their condition.
Specifically, for a “serious health condition” to exist,
the FMLA generally requires (employers must mind
new regulations pertaining to “chronic” health condi-
tions) at least three days of incapacity and: (i) two vis-
its to a health care provider, which must occur within
30 days of the beginning of the period of incapacity,
unless extenuating circumstances exist preventing

a follow-up visit from occurring as planned by the
health care provider; or (ii) one visit to a healthcare
provider and a regimen of continuing treatment, such
as a prescription. In both cases, the first (or only)
in-person treatment must occur within seven days

of the first day of incapacity. In sum, employers may
withhold FMLA benefits from employees claiming
serious health conditions when such conditions are
unsupported by adequate proof of visits to a health
care provider.

Reasonable minds can disagree as to whether the
above-discussed FMLA development is positive.
Certainly some employees do not see a health care
provider because they are faking a condition and just
do not want to work. In those cases, the new changes
to the FMLA are positive because they improve
chances that fewer fakers will succeed in their use of
the FMLA. Other employees choose to “gut” out even
serious medical issues— to save money, effort,

or just because they do not like doctors. These
employees are now more likely to seek med-

ical care early into the occurrence of a

medical condition. In such cases, the

new requirements may still be

positive— perhaps a visit

will produce no greater

result than if the

employee

stayed
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home (but with more cost and effort required), but

a visit could prevent a worse condition (more costly
to treat) or shorten the duration of a condition. Sadly,
some employees (sometimes due to a lack of health
insurance) cannot afford to see a health care provider
when they should. While many employers with the
requisite number of employees provide health insur-
ance, FMLA does not require it; and it is unlikely that
alleged inability to afford medical care rises to the
level of “extenuating circumstances” that might excuse
too few visits to a health care provider. In such cases,
under the new changes to the FMLA, employees who
Congress most likely intended to protect might actu-
ally lose protection.

BROADENING OF ADA

As always, the ADA applies to employers having 15
or more employees. Thus, it impacts more employers
than does the FMLA. “Disabilities” under the ADA
generally are thought to be more serious in nature
than “serious medical conditions” under the FMLA
because only those medical conditions that substan-
tially limit major life activities rise to the level of a
“disability” under the ADA. However, an employee
may be “disabled” under ADA even if such employee
has not visited a health care provider as required by
FMLA. Furthermore, the new ADAAA makes clear
that the ADA protects employees regarded by the
employer as having a disability—even if the
condition at issue neither significantly impairs

nor is regarded as significantly impairing

a (one is now enough) major life activity.

Thus, it is conceivable that an employee

might be disabled (or the employer might

regard an employee as disabled) even if

that employee fails to visit a health care

provider with sufficient frequency to

qualify for protection under the FMLA.

Under the ADA, employers may not
refuse leave needed by any employee with
a disability if other employees get such
leave. Furthermore, employers may

be required to make adjustments

in leave policy as a reasonable
accommodation for a dis-

ability. While

employers are

not obligat-

CONCLUSION

ed to provide additional paid leave, necessary accom-
modations may include leave flexibility and unpaid
leave—similar to the FMLA. Significantly, an
employer is not required to accommodate an employ-
ee who only is regarded as disabled (and is not in fact
“disabled”). However, it is unlawful for an employer
to alter the terms and/or conditions of employment
based on a “regarded as” form of disability.

Perhaps most unexplored is the interplay between

the new “regarded as” test of the ADAAA and the new
FMLA standards for visits to a health care provider.
For example, it is conceivable that an employer could
regard an employee as disabled but deny such employ-
ee FMLA leave due to such employee’s failure to meet
the FMLA’s requirements regarding visits to a health
care provider. An employer could violate the ADA by
enforcing the FMLA health care provider visits
requirement for employees regarded as disabled but
not otherwise. This is but one example to demon-
strate the point that a blind application of the new
FMLA regulations can land an employer in trouble
under the ADA. Thus, employers are cautioned to
apply these FMLA regulations carefully.

Medical leave warrants careful attention as the law in this area continues
to evolve. Because of the complexity of medical leave issues, all employers
(regardless of size) should familiarize themselves with recent changes

to FMLA and ADA, promptly review leave policies (formal or informal),
and approach medical leave issues with extreme caution. Even HR person-
nel with experience in such matters should carefully consider leave situa-
tions even when an employee fails to meet the health care provider visit
requirements of the new FMLA regulations. Among other areas that war-
rant particular attention, employers should proceed cautiously with
employees who cannot afford to see a health care provider. While they
might not qualify for protection under the FMLA standards, they may

be candidates for protection under the new ADAAA “regarded as” stan-
dard. After developing rules that are consistent with employment laws,

a good policy for employers to follow is to enforce rules (including FMLA
leave requirements) uniformly. Stated differently, similarly situated
employees should be treated the same. [l




