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Employee Furloughs...

Saving Costs or
Creating "
Liability? =
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By Timothy M. Holly, Esq.
Connolly Bove Lodge & Hutz LLP

combat difficult economic times through cost saving,

which can include reducing personnel costs. While
some employers are resorting to layoffs, many employers
are considering alternatives such as employee furloughs
— requiring employees to take time off work without pay.
However, nuanced employment laws complicate the cost-
benefit analysis of implementing furloughs.

Financial institutions, like all employers, often seek to

What financial institutions must first realize is that it is
dangerous to model furlough programs on State furlough
programs. Indeed, what may be lawful for public agencies
(such as the State of Delaware) may be unlawful for private
employers—including banks. This article generally identifies
potential legal liability that can exist for non-public agency
employers in implementing employee furlough programs.

Employers who impose partial week furloughs for exempt
employees may be exposed to significant legal liability.
Indeed, partial week furloughs for exempt employees are often
unlawful. Under the Fair Labor Standards Act (the “FLSA”),
employers must generally pay employees 1.5 times their base
rate of pay for any hours worked over forty in a work week.
These overtime-eligible employees are referred to as “non-
exempt.” Without a contract to the contrary, employers may
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lawfully reduce the hours and pay for non-exempt employees.
The FLSA does not generally prohibit an employer from
imposing a non-paid furlough program on hourly employees.

One common exception to the overtime requirement applies to
employees who are properly classified as “exempt.” Merely
classifying an employee as “exempt,” however, is not enough.
A multi-factor analysis is required to determine if a worker is
properly classified as “exempt.” One such factor is whether the
employee is paid on a “salary basis”. An employee is paid on a
salary basis if the employee regularly receives a predetermined
amount constituting all or part of the employee’s compensation
at the end of each pay period - a weekly, or less frequent, basis
- and which is not subject to reduction because of variations
in the quality or quantity of the work performed. Exempt
employees need not be paid for any work week in which they
perform no work. Thus, unpaid furloughs of one or more weeks
are generally lawful. However, subject to certain exceptions
(e.g., the special exception applicable to public agency
employers), to meet the salary basis test, most employers must
pay an exempt employee full salary for any week in which the
employee performs any work without regard to the number of
days or hours worked.

Many employers misstep (with potentially severe negative
consequences) by imposing unpaid furlough programs of
less than one week on exempt employees. This is borne out




.

by regulations providing that an employee is not paid on a
salary basis if deductions from the employee’s predetermined
compensation are made for absences occasioned by the
employer or by the operating requirements of the business. If
the employee is ready, willing and able to work, deductions may
not be made for time when work is not available. A deduction
in salary not authorized by FLSA regulations destroys the
salary basis and may strip the employee of the exempt status.

The FLSA provides certain exceptions to the general rule that
employers must pay exempt employees for an entire week of
work even when such employees work for less than a week.
In the furlough context, the most likely exception to result in
expensive litigation is the provision that permits a deduction
from pay when an exempt employee is voluntarily absent
from work for one or more full days for personal reasons,
other than sickness or disability. An employee’s exempt status
will not be affected if deductions are made from the salary
for full-day absences — taken voluntarily — to handle personal
affairs. However, the lack of definition of “voluntary” creates
confusion and thus, most likely, growing litigation.

“Voluntary” likely means something more than employers
obtaining employees’ consent. Indeed, it is unlikely that a
signed “furlough consent” form will suffice. On January
15, 2009, the Wage and Hour Division of the Department of
Labor explained that voluntary time off, such as would be used
for an unpaid furlough, must be “completely voluntary.” In
other words, it can not be occasioned by the employer or by
the operating requirements of the business. Thus, it appears
to be the Department of Labor’s position that a partial week
leave program that is not “completely voluntary” may render
it unlawful. As observed in the Department of Labor’s letter,
there is a significant difference between an exempt employee
taking a day off without pay for purely personal reasons and an
employee who makes the most out of a mandatory partial week
furlough program by choosing to do personal business on the
least inconvenient day or days.

Some employers may be tempted to avoid the complexities
discussed in this article by simply calling a program something
other than a furlough. However, the employer cannot exalt
form over substance. Indeed, the statutes and regulations
generally providing detail regarding the salary basis test do
not specifically address “furloughs.” Simply put, if a pay
deduction program for exempt employees is developed for
primarily business reasons, private employers face a high
probability that thorny FLSA issues may arise.

An employer’s misstep with the FLSA may result in the loss
of the exemption if the facts demonstrate that the employer
did not intend to pay on a salary basis. This intent can be
established by proving an actual practice of making improper
deductions. Improperly designating and implementing furlough
programs (as opposed to isolated or inadvertent deductions)
could establish such actual practice. Indeed, it is unlikely that
deductions made pursuant to a deliberately designed furlough

program would be characterized as isolated or inadvertent. In
terms of identifying an “actual practice”, even small employers
with infrequently imposed furloughs should beware, because
the term “actual practice” is likely broad enough to encompass
similarly situated employees (even though not in identical
positions).

When actual practices of making improper deductions exist,
employers could lose the exemption not only with respect to
employees for whom such improper deductions were made,
but also employees in the same job classification working for
the same managers responsible for such deductions. Exempt
status may be lost even for employees who never suffered an
actual deduction. It is unclear how far the loss of exemption
could extend, but it could be quite extensive, particularly when
the furlough program is imposed at a high level in a large
organization and delegated down (perhaps to multiple locations)
for implementation. Potentially, this opens an employer up to
hundreds of overtime claims brought by exempt employees,
who are generally expected to work substantially more than
forty hours in any given week. In addition to significant
damages in terms of unpaid overtime, employers could be on
the hook for attorneys’ fees incurred by employees who litigate
furlough / FLSA issues. Moreover, because many issues likely
to exist in furlough / FLSA litigation are unclear, employers
should expect to incur significant attorneys’ fees in defending
such claims.

Because the consequences of a misstep with the FLSA can
be devastating, employers (including financial institutions)
considering or implementing partial week furloughs for exempt
employees should proceed with great caution. Although it can
be difficult to assess the benefit of dollars spent for litigation
prevention, in the area of furloughs (and pay laws more
generally), such costs are likely well spent. Due to increasingly
complex laws and nuanced regulations in this area, financial
institutions should consider conducting regular audits of their

pay practices.
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