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ExprcT THE UNEXPECTED:

Labor Law Issues Impacting Non-Unionized, Private Employers

BY TIMOTHY M. HOLLY, ESQUIRE

ost managers are aware that they should consider
labor and employment laws when making deci-
| sions about how to run their business. But labor
and employment laws cover a tremendous amount of subject
matter contained within multiple laws and regulations, which
can be nuanced and complex (with wage and hour/pay,
disabilities and accommodations, medical leave administra-
tion, retirement and benefits, business competition, discrimi-
nation, etc.). It can be a daunting task to keep up with the
myriad, ever-changing labor and employment laws.

Many professionals in non-unionized organizations who
are tasked with navigating labor and employment laws are
relieved by their belief that “labor issues” under the National
Labor Relations Act (NLRA) do not apply until a union
emerges directly through a union agent or indirectly through

1. See Pride Ambulance Company, d/b/a Pride Care Ambulance, Care-A-Van
and Local 7, International Brotherhood of Teamsters, 356 N.L.R.B. No. 128
(2011) (finding that employees’ discussion of their own compensation is “inher-
ently concerted activity” and that rules prohibiting such discussion violate
Section 8(a)(1) of the NLRA).

an employee—resulting in the need only to keep up with
NLRA issues to the extent the employer is concerned with
union avoidance initiatives. Blissful as ignorance might be,
employers should beware that even non-unionized, non-
supervisor employees can bring unfair labor practice (ULP).
charges to the National Labor Relations Board (NLRB)
against non-unionized employers. On April 5, 2011, the
NLRB affirmed that “concerted activit[y] for the purpose of
... mutual aid or protection”, which is protected by the NLRA,
includes issues short of obvious union organization. [1]
Much political attention is being paid toward unions recently
(the proposed Employee Free Choice Act remains an impor-
tant issue). In addition, the economy continues to force busi-
nesses to tighten their belts in ways that negatively impact
employees (with layoffs, wage or benefit cuts, mandatory
unpaid furloughs, reorganizations, etc.). With the increase of
potentially-aggrieved workers focusing ever-more on labor
issues and a UIAB that is more pro-labor than in years past,
ULP charges premised on concerted activity are likely to grow
in popularity. Even non-unionized employers would be wise
to pay attention to NLRA issues and make an informed deci-
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sion about modifications to business practices to reduce the risk
of ULP charges. Here are some common issues that employers
should consider.

1. Social media

Social media policies addressing blogging and Internet posting
(on LinkedIn, Twitter, Facebook, etc.) often read something like
this: “Employees are prohibited from posting pictures of them-
selves in any media, including but not limited to the Internet,
which depicts the Company in any way, including but not
limited to a Company uniform or corporate logo, unless the
employee receives written approval in advance of the posting.
Employees are prohibited from making disparaging, discrimina-
tory or defamatory comments when discussing the Company or
the employee’s superiors, co-workers and/or competitors” Such
policies can have the effect of proscribing concerted activity.
That may sound like a good thing to some employers but it is
not a proper union avoidance method. Policies that broadly
proscribe social media activity of non-supervisors can violate
the NLRA and lead to ULP charges.

2. Confidentiality regarding wages and benefits

Confidentiality policies addressing wage and benefit issues
may read like this: “Compensation is considered an individual
and personal issue between management and the employee and
should not be discussed with anyone” NLRA prohibits explicit
restrictions that restrain wage-and-benefit discussions, or that
can be reasonably interpreted to prohibit such discussions,
when they are promulgated by an employer in response to union
activity. The NLRB considers prohibitions upon employees
discussing their own compensation as inherently concerted
activity. Such policies should be re-thought with the NLRA
in mind. Confidentiality covenants tailored to prohibit the
communication of confidential information to competitors are
lawful. In many cases, it is prudent for employers to require well-
drawn confidentiality covenants in employment agreements.
Nonetheless, because these covenants are often worded overly
broad, or deliberately focused as described above, employers
having confidentiality covenants should consider whether they
can be reasonably interpreted to prohibit discussion of wages or
benefits. If so, employers should consider changing such policy
before an employee files a ULP.

3. Anti-fraternization

Fraternization policies often read something like this: “You
must not fraternize on duty or off duty, date, or become overly
friendly with the client’s employees or with co-employees” Such
policies often are drafted to avoid sexual harassment claims.
However, the word “fraternize;” in addition to “date” implies
more than romantic “organization.” Employees could reasonably
believe that such rules prohibit discussion of terms and condi-
tions of employment, which, as stated above, can be concerted
activity. By definition, concerted activity requires fraternization,
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thus non-supervisor fraternizing arguably is protected.

4. Chain-of-command

Chain-of-command policies often read something like this: “If
you become dissatisfied with any aspect of your employment,
you may write the manager in charge or any member of manage-
ment. Do not register a complaint with any representative of the
client” To address sexual harassment issues, employers should
have reporting policies. However, policies such as that above
are problematic where they arguably limit concerted activity.
Annoying as it may be to have employees air their grievances §
to the public, such policies are best if they omit prohibitions of §
employees complaining elsewhere and limit themselves to iden-
tification of persons to whom employees should report certain
prohibited activity (such as sexual harassment).

5. Non-solicitation

Solicitation policies often read something like this: “It is the
policy of the Company to prohibit solicitation and distribution
by non-employees on Company premises and through Company
mail and Email systems, and to permit solicitation and distribu-
tion by employees only as outlined below. Solicitation of others
regarding the sale of material goods, contests, donations, etc., is
to be limited to approved announcements posted on designated
break room bulletin boards” Solicitation for union support is
obvious concerted activity. Policies requiring pre-approval of
posts can be seen as impeding such concerted activity, because
they require content-based discretion. Thus, solicitation poli-
cies should address all solicitations on “work time” and on
“employer property” and not address the content of solicitations
or solicitations during non-work time, off of employer prop-
erty. Employers should consider solicitation policy issues before
union activity begins. Having such a policy in place in advance
might provide employers with a lawful basis to curtail union
organizing efforts down the road without inviting the conclu-
sion that the policy is deliberately anti-union (as opposed to
being a neutral policy that simply is against not being productive
at work). For a similar reason, employers who have such policies
must equally apply the policies—i.e., no bending the rule for
solicitation by some (Boy Scout popcorn sales or contributions
for the Y, for example)—but prohibiting union supporter solici-
tation. A minimal amount of exception for charitable solicita-
tion, subject to management approval, may be okay. However,
because the line is unclear, extreme caution must be exercised
when making exceptions.

6. Co-worker attendance at meetings

Employers often have the policy (even if unwritten) or prac-
tice of prohibiting employees from having co-workers present
during investigative interviews in which the employee reason-
ably believes s/he may, in the future, be subject to disciplinary
action. Although the most recent law (2004) favors employers’
right to deny co-worker presence, the NLRB has flip flopped on
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this issue and the law could easily flop back the other way. Many
anticipate that it will. That is not to say that employers should
promulgate policies notifying employees that they may bring
co-workers into investigative interviews. Policies on this point
may be better placed as an internal operating procedure rather
than as part of an employee handbook. Employers considering
permitting co-worker attendance should think in advance what
role the employer will allow the co-worker to play. More harm than
good may be done in allowing a co-worker’s attendance and then
depriving the co-worker of any involvement. Only upon careful
consideration of the current state of NLRA law should employers
prohibit co-worker attendance in such investigative interviews or
require co-workers to remain silent if permitted to attend.

7. Discipline decisions generally

Employers often have the policy (even if unwritten) or prac-
tice of disciplining employees who step out of line and the action
at issue is not “protected activity” (reporting a sex-based hostile
work environment or a “violation” under a whistleblower act, for
example). However, the assessment of legal risk accompanying
imposition of disciplinary action must include considerations of
the NLRA. For example, in the context of disciplining “outspoken
critic” employees, although constant complaints by employees may
not necessarily be “protected activity” that could give rise to a retal-
iation claim, the complaints might be concerted activity. Similarly,
unsuspecting concerted activity might exist in the context of disci-
plining employees for “job abandonment” (employees who walk
off a job after making several non-responded-to complaints about
their supervisor prior to walking out). Simply put, disciplining
employees for actions that might be construed as concerted
activity could lead to ULP charges.

Dealing with ULP charges, like other employment law issues,
can be expensive and distracting for a business. Because such
expense and distraction can dwarf the burden of preventative
efforts, all employers should consider conducting a labor and
employment law audit of company policies and practices and/
or reviewing legal risk with counsel, on a case-by-case basis,
prior to imposing disciplinary action. Employers should second
guess any audit or advice that is premised on the belief that labor
issues do not apply because the employer is non-unionized.
Make no mistake about it—labor law issues impact even non-
unionized, private employers. [

Timothy Holly is an attorney with Connolly Bove Lodge & Hutz LLP.
He represents management and employees, in
the areas of labor and employment law, before
federal and state courts, administrative agen-
cies, and boards. Influenced by his personnel
selection experience within the field of indus-
trial and organizational psychology, Mr. Holly
seeks to help management limit legal liability
by implementing lawful practices. He can be
reached at (302) 252-4217 or tholly@cblh.com.
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WE'RE IN YOUR
NEIGHBORHOOD!
Meet David Yunghans, your local

Constant Contact® marketing expert
in the Philadelphia Metro Area.

David has helped thousands of small businesses succeed
with email marketing. Attend one of David's dynamic and
informative FREE seminars.

The Power of Email Marketing — Learn the strategies
and proven techniques that drive a successful email
marketing program.

Getting Started with Constant Contact — Gain an
in-depth knowledge of the tools and features of Constant
Contact's Email Marketing.

Register for a FREE seminar today!

For a full listing of times and locations, visit his registration
page: www.ConstantContact.com/philadelphiametro
or call our Seminar Registration Desk: 1-888-523-8197.
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Rewarding excellence.

Online Account Management 24/7 Access No Annual Fee

The Delaware State Chamber of Commerce Business Card with
WorldPoints® Rewards offers you an exceptional rewards program.
Every purchase charged to your account earns you points you can
redeem for cash, travel, brand-name merchandise and gift cards.
Request additional cards for your employees.

Call 1-800-598-8791 to apply
and mention priority code UABDKH.

For information about the rates, fees, other costs and benefits assaciated with the use of this card, or to apply, call the toll-
G free number above, or write to P.O. Box 15020, Wilmington, DE 19850.
Certain restrictions apply to these and other beneiits described in the benefits brochure sent with your card or available
upon your request, The National Society of Prafessional Engineers Business card with WorldPoints® Rewards is issued and
oH OF COMMERCE  administered by FIA Card Services, N.A. WorldPoints is a registered trademark of FIA Card Services, NA.

July/August 2011 DELAWARE BUSINESS



