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On December 19, 2018, the Delaware Court of Chancery held that forum-selection provisions in 
the certificates of incorporation of three Delaware corporations, purporting to require that any claims 
under the federal Securities Act of 1933 (the “1933 Act”) could be brought only in federal courts, were 
impermissible under Delaware law.  In Sciabacucchi v. Salzberg, C.A. No. 2017-0931-JTL, 2018 WL 
6719718 (Del. Ch. Dec. 19, 2018), a stockholder of three Delaware corporations, Blue Apron Holdings, 
Inc., Roku, Inc. and Stitch Fix, Inc., challenged the validity of the above-referenced “exclusive federal 
forum” provision that the three corporations had included in their respective certificates of 
incorporation prior to their initial public offerings (“IPOs”).  The Court of Chancery agreed with the 
stockholder plaintiff’s challenge and held that the challenged charter provisions, each purporting to 
require that 1933 Act claims involving the corporation, were “ineffective and invalid” under Delaware 
law.  Id. at *3.   

In the Sciabacucchi opinion, Vice Chancellor J. Travis Laster discussed the background and 
history of the 1933 Act.  Following the stock market crash of 1929, Congress enacted the 1933 Act “to 
promote honest practices in the securities markets.”  Id.  The 1933 Act permitted concurrent jurisdiction 
in state and federal courts over claims and also precluded the removal to federal court of such claims 
that were originally filed in a state court.  In 1995, Congress passed the Private Securities Litigation 
Reform Act (“PSLRA”) to regulate federal class action securities claims.  However, the PSLRA prompted 
some class action plaintiffs to circumvent its procedural safeguards by filing state-law claims in state 
court.  To address this, in 1998, Congress adopted the Securities Litigation Uniform Standards Acts 
(“SLUSA”), which prohibited plaintiffs from avoiding the PSLRA in this way.  Id. at *10.  The SLUSA also 
prohibited removal of certain class actions to federal court.  Id. at *5. 

Federal courts were split on SLUSA’s interpretation.  Some district courts held that removal of 
class action claims from state to federal court was proper, whereas other courts found that those cases 
must be remanded to state court.  However, in March 2018, the Supreme Court of the United States, in 
Cyan, Inc. v. Beaver County Employees Retirement Fund, 138 S.Ct. 1061 (2018), held that state courts 



	

continue to have concurrent jurisdiction over 1933 Act claims by private plaintiffs and that defendants 
cannot remove actions filed in state court to federal court.  

In its analysis, the Court in Sciabacucchi relied on its prior decision in Boilermakers Local 154 
Ret. Fund v. Chevron Corp., 73 A.3d 934 (Del. Ch. 2013), in which it upheld the facial validity of forum-
selection provisions in the bylaws of two Delaware corporations (Chevron and Federal Express), 
requiring that any derivative suit, any suit for breach of fiduciary duty owed to the corporation or its 
stockholders by a director, officer or employee of the corporation, any suit asserting a claim under the 
Delaware General Corporation Law (“DGCL”), and any suit asserting a claim governed by the internal 
affairs doctrine, could be filed only in Delaware courts.  In Boilermakers, then-Chancellor Strine (now 
the Chief Justice of the Delaware Supreme Court) reasoned that Section 109(b) of the DGCL permits a 
Delaware corporation’s bylaws generally to regulate certain procedural aspects of internal affairs 
claims, and thus generally empowers a Delaware corporation to include in its bylaws a Delaware 
forum-selected provision with respect to such claims.  Boilermakers, 73 A. 3d at 951-953.  However, 
the Court in Boilermakers noted that Section 109(b) would not allow a Delaware corporation to use its 
bylaws to regulate such matters with respect to “external” claims.  Id. at 952.   

As explained in Sciabacucchi by Vice Chancellor Laster, Boilermakers had cited examples of 
claims as to which it would be “obvious” that an exclusive-forum bylaw like the ones in Boilermakers 
would be impermissible because the claims did not involve internal affairs: e.g., “tort or contract claims 
that did not depend on the stockholder’s rights qua stockholders.”  Id. at 23 (discussing Boilermakers, 
73 A.3d at 952).  The Court in Sciabacucchi held that a 1933 Act claim is distinct from an “internal 
affairs” claim and “resembles a tort or contract claim brought by a plaintiff who happens also to be a 
stockholder, but under circumstances where stockholder status is incidental to the claim.”  Id. at 37.  
Accordingly, the Court in Sciabacucchi held that a claim under the 1933 Act is an “external” claim to 
which the rationale adopted in Boilermakers to uphold the forum-selection bylaw at issue there does 
not apply.  

In addition to Boilermakers, the Court in Sciabacucchi cited other authorities to support its 
decision.  In 2015, the Delaware General Assembly approved a new Section 115 of the DGCL, which 
essentially confirmed the holding in Boilermakers and codified that a Delaware corporation’s certificate 
of incorporation and/or bylaws may specify that “internal corporate claims”1  must be brought in 
Delaware courts.  As noted in Sciabacucchi, “Section 115 does not say explicitly that the charter or 
bylaws cannot include forum-selection provisions addressing other types of claims.”  2018 WL 6719718, 
at *14.  But the Court in Sciabacucchi noted the existence of “precedent, leading up to Section 115, 
which recognized that the charter and bylaws can only address internal-affairs claims.”  Id. at *14, n. 
91-93. 

The defendants in Sciabacucchi argued that Boilermakers and subsequent related authorities 
were not controlling because the certificate-of-incorporation provisions at issues in Sciabacucchi 

																																																								
1 The term “internal corporate claims” is defined in Section 115 to mean “claims, including claims in the 

right of the corporation, (i) that are based upon a violation of a duty by a current or former director or officer or 
stockholder in such capacity, or (ii) as to which the DGCL confers jurisdiction upon the Court of Chancery.” 8 Del. 
C. § 115.	



	

presented “an issue of first impression.”  Id. at *18.  While not expressly agreeing or disagreeing that 
the issue was one of “first impression,” the Court in Sciabacucchi held that the certificate-of-
incorporation provisions challenged in Sciabacucchi should be invalidated based on the “first principles” 
underlying the decision on Boilermakers and other related authorities.   

The Court in Sciabacucchi thus followed the Boilermakers opinion (which involved corporate 
bylaws), and applied the Boilermakers rationale to invalidate the certificate-of-incorporation provisions 
challenged in Sciabacucchi.  As Vice Chancellor Laster explained: 

 
The Boilermakers distinction between internal and external claims answers whether a forum-selection 

provision can govern claims under the 1933 Act. It cannot, because a 1933 Act claim is external to the 
corporation. Federal law creates the claim, defines the elements of the claim, and specifies who can be a plaintiff 
or defendant. . . . A claim under the 1933 Act does not turn on the rights, powers, or preferences of the shares, 
language in the corporation’s charter or bylaws, a provision in the DGCL, or the equitable relationships that flow 
from the internal structure of the corporation. Under Boilermakers, a 1933 Act claim is distinct from “internal 
affairs claims brought by stockholders qua stockholders. 

 
Id. at *1. 
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